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Summary  

This Submission is concerned with the way in which the Trade Practices Act (TPA) can potentially and 
already does impact on the health outcomes of people in rural and remote areas. Consumers and 
doctors have a common interest in confidence, clarity and a high degree of certainty about the balance 
between co-operation and competition, and what sort of balance will maximise health outcomes.  

The Submission reflects some of the differences among Member Bodies of the Alliance, as well as the 
close collaboration they bring to bear on Alliance business. The matters dealt with are extremely 
complex and some of them vary from State to State, meaning that certain of the statements and 
assertions in the Submission apply more closely to some health jurisdictions than to others.  

Section 1 describes very briefly what the National Rural Health Alliance is and the importance of 
general practitioners in rural and remote health. It goes on to assert that, whatever else happens, the 
Trade Practices Act should not adversely affect access to doctors.  

In Section 2, the Alliance�s Submission describes how the shortage of doctors in rural areas has 
adversely affected the practitioners themselves and consumers. It asserts that co-operative 
arrangements between doctors can help and that the TPA must not increase doctors� costs or reduce 
their service availability. Sections 1 and 2 have the strong consumer focus which is the thrust of this 
Submission.  

The Alliance includes health service managers and representatives of public hospitals among its 
Member Bodies, as well as health service providers. This means that it does not have an agreed view 
on the question of negotiations between health care providers and hospitals or healthcare agencies. 
Section 3.1 therefore presents two views. First, it outlines the views of doctors� organisations which are 
strongly in favour of members in country areas engaging in collective bargaining with the healthcare 
agencies. They propose an exemption from the TPA that would support this. The managers of public 
health services, on the other hand, argue against allowing doctors to engage in collective bargaining 
with the public hospital system. They support the status quo.  

Notwithstanding the fact that the Alliance is unable to express a position, it would expect there to be 
safeguards put in place should an exemption to the provisions of the TPA be granted. The main 
purpose of the safeguards would be to secure continuity of supply from GPs during the course of 
negotiations and until new contracts were in place. The safeguards should also assess the 
reasonableness of resulting contracts negotiated under conditions of TPA exemptions.  

The Alliance believes that it would be quite appropriate for the Australian Competition and Consumer 
Council (ACCC) to take an active interest in any unreasonable action by individual GPs in negotiations 
with a public hospital.  

Section 3.2 deals with the issue treated at some length in another Submission to the Review which 
relates to doctors �agreeing� to refer, or not to refer, to particular other service providers. If this were to 
happen in a formal and organised way the Alliance would regard it as unethical. The Alliance also 
believes there are better ways to manage quality control of medical services. If �collegial issues� do not 
relate to competition and pricing they should not be of relevance to the TPA.  

Section 3.3 makes the point that, like any other suppliers, doctors can set their own charges where there 
are no competing suppliers. The ACCC has granted an exemption to allow doctors to agree their prices 
as long as its use is monitored. The Alliance does not have a position on how the level of bulk billing in 



 

 

rural areas could be increased, but asserts in this Submission that, in theory, concerns about the setting 
of fees would be reduced with an increase in bulk billing.  

Section 3.4 refers very briefly to the desirability of eliminating the apprehension that can be 
experienced by GPs and others due to uncertainty about how the TPA works and how it is applied in 
particular circumstances. There is therefore a need for more and for clearer information about the TPA.  

The final part of the Submission, Section 4, steps back to take a broad and long-term view of issues 
affecting the market for health services. It makes the point that most of the Commonwealth�s initiatives 
to influence the supply and demand for health services relate to the services of GPs. These initiatives 
have resulted in an increasing trend to so-called �blended payments�, which have reduced the 
proportion of GPs� incomes from direct fee-for-service. The Alliance is a strongly multi-professional 
organisation with an interest in delivering services to remote areas. In this Submission it therefore 
makes the point that �supplementing and complementing services provided by GPs� would help 
increase the overall access to health services, particularly in more remote areas. The Alliance believes 
that the ACCC could perhaps consider options for achieving this.  

1. Introduction 

The National Rural Health Alliance is a well-established and respected Australian organisation with a 
strong community base. It is the peak body for organisations with an interest in rural and remote health. 
Its membership comprises 21 national organisations representing health professionals, managers, health 
services, Indigenous people, residents of rural and remote areas, and education and training providers.  

The Alliance has a very strong interest in availability of the primary health care team, at the centre of 
which is the general practitioner. This means that the supply of GP services to rural and remote people 
has been and remains a central issue for the Alliance. It has a vital interest in policies and programs 
which seek to improve the recruitment and retention of doctors to country areas, including through its 
administration of two of the Commonwealth�s national programs for undergraduate medical students, 
the John Flynn Scholarship Scheme (JFSS) and the Rural Australia Medical Undergraduate 
Scholarship (RAMUS).  

This Submission focuses on issues for rural and remote communities arising from the actual or 
potential impact of the Trade Practice Act on the recruitment and retention of general practitioners in 
rural and remote Australia. In commenting on these issues the Alliance has taken a broad interpretation 
of the terms of reference, considering that it is inappropriate that the Trade Practices Act should have 
an adverse impact, actual or potential, on remote and rural residents� reasonable access to high quality, 
appropriate and reasonably priced medical services.  

The focus of all of the Alliance�s work is on improving the health and well-being of people in rural and 
remote areas. The Alliance would therefore urge the Members of the Review Committee to ensure that 
patient outcomes are at the centre of all of their considerations and recommendations. The Alliance 
takes a strong interest in the linkages between health workforce issues and health status in non-
metropolitan areas because the maldistribution of health professionals, especially doctors, is a key risk 
factor affecting health outcomes. However the Alliance is always at pains to make the point that its 
direct involvement in workforce issues is due to these linkages. The Alliance itself (as distinct from 
some of its Member Bodies) is not directly interested in workforce terms and conditions.  

2. Issues for remote and rural health care consumers 

The relative shortage of general practitioners in many areas of remote and rural Australia has long been 
documented. Public policy responses in recent years have had limited success in achieving a more even 
distribution of general practitioners between and within regions.  

The shortages of medical practitioners have had adverse consequences for the GPs themselves. The 
effects have included stress, burn-out, lack of peer support and unreasonably long hours of service. 
This has resulted in a renewed sense of urgency for finding ways in which rural general practice can be 
sustainable.  



 

 

The negative consequences for rural and remote residents of this maldistribution of general 
practitioners include:  

• difficulties of access to convenient general practitioners� services with attendant unmet need, 
most particularly after normal business hours;  

• higher fees and lower levels of bulk billing, with a higher proportion of patients than in other 
areas having out-of-pocket costs and the associated inconvenience of having to submit claims 
for Medicare benefits; and  

• limited or no choice of provider, a special issue where a patient has a particular requirement, 
eg for a same sex doctor. 

Co-operative arrangements both between general practitioners and between general practitioners and 
other providers assume a special importance in rural and remote Australia as one route to reducing the 
problems arising from the limited availability of general practitioners.  

The Alliance would be concerned if the impact of the Trade Practices Act on remote and rural general 
practitioners was to:  

• increase their costs, for example by unreasonably increasing the amount of paperwork and 
compliance costs for GPs; or  

• reduce the availability of services because of reduced recruitment and retention, or changes in 
general practitioners� willingness to provide services out of normal business hours; or  

• reduce co-operative arrangements which promote access to a wider range of services. 

3. Specific concerns 
3.1. Collective bargaining on medical contracts for public hospital services 

The perception of difficulties with the ACCC is affecting retention and recruitment to rural areas. The 
power is usually with the hospital in any negotiations, for a variety of reasons. (Personal 
communication from a rural doctor) 

The Alliance does not have an agreed position on the matter of negotiations between the providers of 
medical services on the one hand, and public hospitals and health care agencies on the other. The 
fundamental differences of opinion between the parties are long-standing and unlikely to be resolved in 
the relatively narrow confines of a Review such as this. The Alliance�s position here is the same as for 
this Submission as a whole: that whatever position is taken by the parties, and by outside institutions 
which take an interest, the only relevant criterion should always be the impact on health outcomes 
through the effects on the availability and cost of health services to consumers.  

In the course of the work on this Submission, strong views have been expressed by various Member 
Bodies of the Alliance on both sides of the argument.  

For general practitioners in rural and remote areas there are major concerns about the actions of public 
hospital and healthcare agencies. Relationships with these agencies, including negotiations with them, 
are a major source of dissatisfaction for rural doctors and sometimes quoted as the main reason why 
doctors have reservations about staying in country areas. The reasons for these concerns are many, but 
the requirement under the Trade Practice Act that individual GPs must negotiate the terms and 
conditions of their engagement as contractors to public hospitals, rather than there being a collective 
process, appears to exacerbate the problems.  

Those arguing this point of view assert that disallowing collective negotiation on these matters is not in 
the public interest, including in areas where there are shortages of general practitioners and qualified 
proceduralists. Some of the Alliance�s Member Bodies support this view and exemptions from the 
Trade Practices Act to enable collective bargaining on the terms and conditions for public hospital 
appointments.  



 

 

If there were to be any such exemption, the Alliance as a whole believes it would be reasonable to have 
it accompanied by safeguards to avoid hospitals or their communities from being faced with 
unacceptable losses of supply, or bear unreasonable costs as an outcome of contracts negotiated in 
unfair market situations. These safeguards could help to ensure continuity of supply of doctors� 
services, monitor the public interest aspects of agreements reached, and provide for external scrutiny of 
exemptions provided.  

If it was agreed that collective bargaining would be exempt for these reasons and in these 
circumstances, the TPA might still continue to be brought into play in circumstances where an 
individual doctor threatens to withdraw their personal labour in unreasonable circumstances when in 
negotiation with their local community, its representative (eg the local Shire) or the local hospital.  

As indicated above, the opposing view is also represented within the Alliance. This opposing view is 
the one held by public hospitals and healthcare agencies. They point out that GPs in some places have 
the option of becoming employees of health services, in which case they would be covered by 
collective bargaining. This line of argument maintains that if GPs wish to remain self-employed then 
they must be subject to the legal and other requirements pertaining to contractors.  

Those who oppose collective bargaining by doctors with hospitals and healthcare agencies argue that 
the healthcare providers must demonstrate that it would be in the public interest. They make the point 
that collective bargaining with suppliers in a climate of critical undersupply would normally be 
expected to strengthen the power of suppliers. Resulting contracts may reflect this imbalance between 
demand and supply and adversely impact on consumers.  

According to this view, individual bargaining enables health services to:  

• differentially remunerate and reward by way of individual contracts the skill sets that they are 
looking for to meet the needs of their local populations, e.g an orthopaedic surgeon rather than 
a general surgeon, or a specialist surgeon rather than a GP proceduralist;  

• more readily terminate the services or not renew contracts of medical practitioners who are 
alleged to have inappropriate skills, without relying on the informal decisions of GPs 
described in 3.2 below; and  

• keep the prices paid by taxpayers for medical services affordable. This minimises the 
opportunity cost associated with monopoly-based price structures. It enables health services to 
spread their funds across other services such as dental care, Aboriginal health workers, nurses, 
allied health, child and family health, health promotion etc. Collective agreements will usually 
increase the price paid by health authorities for the services of doctors, and thus the cost to 
taxpayers. Public hospitals operate with capped budgets and a dollar more on medical services 
is a dollar less on other services. 

Those that favour individual bargaining make the point that competition is based on factors such as 
quality, willingness to provide services at required locations, participation in non clinical health service 
activities and skill sets - as well as on price.  

Resolution of these directly opposing views should be made on the basis of �the public interest� as it 
relates to the consumers of health services. It is well known that definition of �the public interest� is 
notoriously difficult to agree and sometimes even more difficult to operationalise. (The Alliance has a 
strong interest in this difficulty in other areas, for instance in the context of National Competition 
Policy and its impact on smaller communities.)  

3.2. Agreement to refer/not refer 

The Submission to this Review from one of the national general practice bodies refers to the situation 
in which doctors agree to refer (or not to refer) patients to a particular GP proceduralist. These 
agreements potentially breach the Trade Practice Act, but can be seen as efforts by doctors to protect 
patients from practice where there are allegations of inappropriate skills.  



 

 

It is clear that doctors do from time to time make individual discretionary decisions about referral. The 
Alliance would be most concerned if such sensible and informal decisions were to be the subject of 
formal agreements because this is not the best way to ensure quality practice.  

The Alliance believes issues of practice where there are allegations of inappropriate skills can be more 
appropriately dealt with in other ways. Any doctor who is concerned about the quality of practice of 
another doctor may choose not to refer to that doctor and no formal or informal agreement with 
colleagues would appear to be necessary. Such agreements would appear to be an alternative to having 
the problem of quality of practice addressed more effectively through the quality control and 
disciplinary processes available to the medical profession.  

Other circumstances which have been mooted as justifying exemptions from the provisions of the 
Trade Practices Act to enable doctors to enter into work sharing arrangements with other doctors relate 
to the protection of specialised expertise or to the high and growing costs of medical indemnity for 
some services, notably obstetrics. Such practices have some benefits but they also serve to limit 
consumer choice. Longer term solutions such as increasing the supply of specific expertise through 
innovative service arrangements or the use of alternative suitable qualified practitioners are required to 
deal adequately with these problems.  

The Alliance as a whole is therefore not convinced that there are public interest reasons why 
exemptions from the Trade Practices Act should apply to enable doctors to collaborate in agreements to 
refer, or not to refer, to particular practitioners.  

3.3. Agreements on pricing 

The shortage of general practitioners and other health care providers in some remote and rural areas 
gives those that are there the option of setting their charges with few competitive pressures. This is no 
different from other service providers such as supermarkets or garages operating in monopoly or 
limited alternative provider situations.  

The Alliance has seen the interim authorisation granted to general practitioners by the Australian 
Competition and Consumer Commission enabling them to agree on their fees where they are operating 
within specified practice arrangements. This authorisation appears fair and reasonable. The Alliance 
would support its continuation as an ongoing arrangement, providing there is some general monitoring 
by the Australian Competition and Consumer Commission of its application and of any potential abuse.  

There are other situations not covered by this interim arrangement where rural and remote area general 
practitioners argue that agreement on price fixing should be permitted eg where unconnected practices 
enter into an arrangement to provide co-operative after-hours rosters. The Alliance is aware that 
entering into arrangements for co-operative provision of after-hours services is acceptable under the 
Trade Practices Act. It has seen no persuasive arguments that agreements on fee setting should be 
authorised as part of these inter-practice arrangements.  

Rural doctors want to work safe hours for the benefit of themselves, their families and the communities 
they serve. This involves them developing collaborative rosters. The ACCC is recorded as having said 
that they will not prosecute the development of genuine rosters. This does not help rural doctors as 
they do not have rulings on what is a genuine roster. It also means that they may be technically 
breaking the law, just not being prosecuted for it. Just because you are not booked for driving at 100 
kph in a 60 zone, does not make it legal. Rural doctors want to act within the law, not just hope that 
they are exempt from prosecution. The next step is that in some communities it may be easier to set a 
common fee for after-hours, to avoid patient confusion. (Personal communication from a rural doctor) 

In theory the concerns of consumers about competitive pricing would be alleviated if there was a 
higher level of bulk billing. Bulk billing is a highly efficient billing method, with considerable savings 
to general practitioners, patients and the Government in processing costs over other forms of billing. It 
also removes financial barriers for patients seeking access to services, a major issue for many rural and 
remote area residents.  



 

 

However, higher rates of bulk billing would require substantial shifts in policies and attitudes. Some 
doctors argue that the schedule fee is inadequate to cover the real costs of practice in rural and remote 
areas. Also, if the shortage of general practitioners in rural and remote areas was addressed there would 
be greater competition and this too would work in favour of higher rates of bulk billing. The Alliance 
does not have a position on bulk billing but it believes that innovative approaches to the issue are 
required. Any policy changes would require extensive negotiations between the Commonwealth 
Government, general practitioners and consumers. There could be substantial cost implications. 
Despite these potential barriers, the Alliance considers that there are approaches which are worth 
exploring.  

3.4. Uncertainty about the operation of the Trade Practices Act 

Some doctors in rural and remote Australia (as elsewhere) are not fully aware of the details of how the 
Trade Practice Act is applied to medical practice. This can result in unnecessary apprehension that can 
impact on measures to increase the recruitment and retention of general practitioners to remote and 
rural areas. The Alliance therefore supports suggestions that there be a much greater effort to educate 
general practitioners about the Trade Practices Act.  

4. New approach to market problems in rural and remote health services 

The current Review appears to be primarily about avoiding an adverse impact from the operation of the 
Trade Practice Act on the recruitment and retention of general practitioners in remote and rural 
Australia. A key issue for consumers in relation to the Trade Practice Act relates to the objective of the 
Australian Competition and Consumer Council to foster competition, fair trading and protection of 
consumers by taking initiatives to overcome market problems.  

There is a clear and unambiguous acceptance by the Commonwealth Government of its responsibility 
for national general practice policy. This means that the national initiatives which impact on the market 
for health services relate mainly to doctors. There is also a significant national program for rural and 
remote pharmacists and a growing acceptance of responsibility for national nursing issues which the 
Alliance welcomes very strongly. Some of the Commonwealth funds focused on general practice are to 
enable doctors to engage other health providers such as practice nurses and some allied health 
professionals.  

However, overall it is clear that there is still considerable scope for other health care providers to make 
an increased contribution to the provision of health services in rural and remote areas. This could be 
done by influencing the market for non-medical health services and therefore supplementing and 
complementing services provided by general practitioners. Current national health financing 
arrangements do not do this.  

The Alliance considers that the ACCC should examine whether there is scope through the Trade 
Practices Act to require Commonwealth and/or State and Territory Governments, and their agents, to 
intervene in areas of market failure which have adverse consequences for residents of those areas. Such 
actions may require governments to support a wider range of private health providers in areas where 
there is clear evidence of unmet need or other market problems. If it did this it could increase the 
genuine universality of free and low-cost health services.  

Recommendations 

1. In its actions related to doctors in rural and remote areas, the Australian Competition and 
Consumer Council (ACCC) should aim to improve health outcomes by supporting consumers� 
access to doctors� services.  

2. In its dealings related to doctors in rural and remote areas, the ACCC should ensure that it is 
helping to provide a basis for confidence, clarity and a high degree of certainty about the 
balance between co-operation and competition and should support whatever balance will 
maximise health outcomes for rural and remote areas.  

3. The Trade Practices Act (TPA) should not adversely affect consumers� access to doctors, or 
increase doctors� costs.  



 

 

4. If any exemptions to the provisions of the TPA are put in place for health service providers 
they should be accompanied by safeguards and monitoring, mainly to guarantee supply during 
periods of negotiation.  

5. The ACCC should take an active interest in the event of any unreasonable action by individual 
health service providers in their negotiations with public hospitals, healthcare services or their 
agents.  

6. More and clearer information should be provided to rural doctors, trainees and students about 
the actual and potential impacts of the TPA.  

7. The ACCC should consider how markets for health services could be improved through 
Governments supplementing and complementing the services of general practitioners. 
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